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1. Plaintiff Nutter, McClennen & Fish, LLP (“Nutter”) is a Boston—based law firm

and l;imited liability partnership with a principal place of business at Seaport West, 155 Seaport
| | '
Boulevard, Boston, Massachusetts, 02210.

2. Defendant West Office Operating Limited Partnership (“Landlord”) is a limited

partnership organized and existing under Iche laws of the Commonwealth of Massachusetts, with
|
a priqncipal place of business at c/o Pembroke Real Estate, Inc., 255 State Street, Boston,
|
Mas’|sachusetts, 02109. :

i " FACTS

|" 3. On or about December 22, 2000, Nutter, as tenant, executed a written Lease (the
i ,

“Lease”) with Landlord for approximately 111,000 square feet of Rentable Area, as defined

theré'in located on the 4™, 5®, 6", and 7 ﬂoors of the building currently known as Seaport West

5 (f/k/a World Trade Center West), located’at 155 Seaport Boulevard (f/k/a 151 Northern Avenue)

in Boston Massachusetts. A copy of the Lease is attached as Exhibit A.

| |

| 4. The Lease provides for an original term of 10 years, with two additional 5-year
options to extend the term of the Lease, as specified in Article 2.6.

| |
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| .
5. Article 4 of the Lease provides that in addition to the Fixed Rent stated in the

Leas%, Nutter will also pay certain “Additional Rent.”

;i 6. Section 4.2.1 of the Lease provides that the Additional Rent includes a “Tax

Excess,” which is Nutter’s proportional share (as defined in Article 1.1 as “Tenant’s Tax

Percéntage™) of Landlord’s “6A Contract™ payment obligations (which 6A Contract payments

wereﬂ Landlord’s contractual obligations tcL the City of Boston in lieu of real estate taxes) to the

|
extelilt those 6A Contract Obligations exceed “Base Taxes.”

!
‘l 7. Base Taxes are defined in Article 1.1 of the Lease to be “[a]n amount equal to

|

| :

$3.47 times the total Rentable Area of ’thel Complex.”

8. Section 4.2.3 of the Lease !provides that Additional Rent to be paid by Nutter will
\

alsofinclude an “Operating Costs Excess” which is defined as Nutter’s proportional share (with

' )
suchl proportion defined in Article 1.1 as “Tenant’s Office Percentage”) of the annual Operating
i

|
Cos'?s incurred by Landlord in excess of tPe “Base Operating Costs.”

; \
I o, Base Operating Costs are deﬁned in Article 1.1 to be “[a]n amount equal to the

|
greater of (a) $8.20 times the Rentable Ali’rea of the Office Area, or (b) the Operating Costs

1

incu;rred for the first Lease Year.” i

. 10. Section 2.6 of the Lease gr['anted Nutter the right to extend the term of the Lease,

|

crea’ting “Extension Terms,” “for two additional periods of 5 years each.” For the two 5-year

t

opti:cf)ns to extend the term of the Lease, Article 2.6(c)(2) of the Lease states that the Base
Opq]rating Costs and Base Taxes are to be calculated as follows:

! !

!! 2) Notwithstanding e{nythinglto the contrary herein contained, the parties hereby

i' agree that in connection w:ith any determination of Fair Rental Value hereunder,
|] Landlord shall: '

|

|
|



|
|
1 (A)  Change Base Operating Costs from the amount stated in Section 1.1. to an

amount equal to thé Operating Costs for the immediately preceding Lease

Year; and .
(B)  Change the Base Tflixes from the amount stated in Section 1.1. to an
amount equal to the 6A Payment or Taxes for the immediately preceding

fiscal/tax year. ’

| Such new base amounts shall then apply for the Extension Term (or to any
Expansion Space) and shall be taken into account in determining the Fair Rental

[ Value.

(E pha51s added). |

[ 11.  On or about July 22, 2002, Nutter and Landlord executed a First Amendment to

Leasle (the “First Amendment”) relating to Nutter’s exercise of an initial expansion option

spec'iﬁed in the Lease for its leasing of an additional 19,607 square feet of rentable area on the 4™
' }

Floor of the Building, increasing the total square footage of the leased premises to 130,607
i |

square feet. A copy of the First Amendm:ent is attached as Exhibit B.

r\

IJ 12.  The First Amendment modified the Tenant’s Tax Percentage and Tenant’s Office

Percentage, but did not modify, redefine, %alter, or mention the Base Operating Costs and Base
I |
Tax%s set forth in the Lease. Instead, the [parties reaffirmed the definitions of Base Operating

Costs and Base Taxes included in the Leeflse.

|

‘ Except as expressly and specifically set forth herein, the Lease is hereby ratified and
confirmed, and all of the terms, covenants, agreements and provisions of the Lease shall
remain unaltered and unmodified land in full force and effect throughout the balance of
the term of the Lease, as extended hereby. Except as expressly set forth herein, all of the
covenants, representations and warrantles made by the Tenant contained in the Lease are
hereby remade, reaffirmed and ratified as of the date hereof.

|
First Amendment, § 16. ,
i

boo13. On or about November 4, 2010, Nutter and Landlord executed a Second

Amendment to Lease (the “Second Amendment”), which, inter alia, extended the term of the




the 1l

i

Amendment is attached as Exhibit C.

14.

Lease from July 31, 2012 to June 30, 2022. The Second Amendment defined the period from

Janu%try 1,2010 to June-30, 2022 as the “First Extension Term.” A copy of the Second

Article 4 of the Second Anflendment provided that during the First Extension

Terrr’1 the Base Tax and the Base Operatiné Costs were to be calculated as follows:

Tax Excess and Operating Costs Excess for First Extension Term.

(a) Real Estate Taxes. For purposes of determining the Tax Excess payable by the Tenant

during the First Extension Term, the Base Taxes shall mean $4.27 times the Rentable
Area of the Complex; prov1ded however, from and after the expiration of the 6A
Contract the Base Taxes shall mean $8.60 times the Rentable Area of the Complex.

(b) Operating Costs. For purposes of determining the Operating Costs Excess payable by

15.

16.

17.

| .
extension terms.

18.

the Tenant during the First Extension Term, the Base Operating Costs shall mean the
actual amount of Operating Cquts incurred with respect to calendar year 2010, which
shall be extrapolated in accordance with Section 4.2.3(e) of the Lease, if applicable.

|

The First Extension Term ran from January 1, 2010 to June 30, 2022.
|

Article 14 of the Second A:mendment separately modified Section 2.6(a) of the

Leaéie, governing Nutter’s Lease extensioln options, and provided that following the First

1
|

Extension Term, Nutter shall have two consecutive five-year options to extend the term of the
|

Leasle, referred to respectively as the “Sec;ond Extension Term” and “Third Extension Term,”

|

|
eacll at a new Fixed Rent determined as provided in the Lease.

The Second Amendment did not modify Article 2.6(c) of the Lease, which set out
\

neans of calculating the Base Operatilng Costs and Base Taxes for these Article 2.6(a)

The parties again agreed tflat:

Except as expressly and spemﬁcally set forth herein, the Lease is hereby

ratified and confirmed, and all of the terms, covenants, agreements and provisions
of the Lease shall remain unaltered and unmodified and in full force and effect



throughout the term of the Lease, as extended hereby. Except as expressly set
forth herein, all of the covefnants, representations and warranties made by
Landlord and Tenant contained in the Lease are hereby remade, reaffirmed and
ratified as of the date hereo"f.

|
Seco;nd Amendment, § 22(b).
I

19.  Asaresult, the Lease, as afnended, expressly provides that the “new base amounts

shallthen apply for the Extension Term” (Lease, § 2(c)) (including the Second Extension Term

i |
from|July 1, 2022 to June 30, 2027) so that: (a) the Base Operating Costs for the Second

Extension Term will be an amount equal to the Operating Costs for the immediately preceding

I i
Leas;p Year (i.e., calendar year 2021); and (b) the Base Taxes for the Second Extension Term

will be an amount equal to the Taxes for the immediately preceding fiscal/tax year (i.e. fiscal/tax

year|2020-2021). |

|

20.  On or about December 28,/2020, Nutter timely provided valid notice to Landlord

' . .
of Nutter’s exercise of its option to extend the term of the Lease for the entire premises for the
|

Secdnd Extension Term (“Extension Notice™), beginning on July 1, 2022 and ending on June 30,

202;. A copy of the Extension Notice is attached as Exhibit D.

1 21. By letter dated January 19, 2021, Landlord responded in writing to the Extension

/ , R -
Notice, acknowledging Nutter’s exercise of its option to extend the term of the Lease for the

Secc%nd Extension Term and purporting to identify the Annual Fixed Rent Rate, the Base

]

Operating Costs, and the Base Taxes for ﬁhe Second Extension Term (the “Landlord Response

Lett%;:r”). A copy of the Landlord Responslie Letter is attached as Exhibit E.

l 22.  Asto the Base Operating Costs and Base Taxes, Landlord stated in its Response
Lettiér: : ;
| [T]he Base Operating Costs shall ibe the actual amount of Operating Costs incurred with
respect to calendar year 2010, which shall be extrapolated in accordance with Section

] | ' 5
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|

 4.2.3(e) of the Lease, if applicable, and...the Base Taxes shall mean $8.60 times the
Rentable Area of the Complex.

i 23.  The Landlord calculated th;e amounts for Base Operating Costs and the Base

Taxes pursuant to Article 4 of the Second I‘Amendment, a formula that applied only apply to the

First|Extension Term, which ran from Janyary 1, 2010 to June 30, 2022.

'

| :
| 24.  Article 2.6(c)(2) of the Lease, however, which was not modified either by the
| :

| ;
First|Amendment or the Second Amendment, expressly states that the Base Operating Costs for
|

| ,
the Second Extension Term shall be an “amount equal to the Operating Costs for the

immediately preceding Lease Year” and the Base Taxes shall be an “amount equal to the 6A
i
Payr%lent or Taxes for the immediately préceding fiscal/tax year.”

i

| 25. By ignoring the plain language of the Lease, as amended, and seeking to force
|
Nutter to pay taxes and operating costs measured against taxes and costs incurred more than ten

year§ ago, rather than against the immedia;ltely prior year’s taxes and costs, Landlord improperly
attempted substantially to increase Nutterfs financial payments to Landlord during the Second

|
Extension Term and thereby to receive a financial benefit for which it never bargained.

I 26. On or about February 12, 2021, Nutter provided written objection to Landlord’s

|

intention to apply the 2010 Base Operatinl‘g Costs and the Base Taxes, noting Landlord’s
{ |

obliéations under Article 2.6(c) to apply amounts from the “immediately preceding” year. A

t
|

‘ |
cop}% of Nutter’s objection is attached as Exhibit F.
| 27.  Notwithstanding Nutter’s written objection and its subsequent discussions with

Landlord seeking to resolve this dispute, Landlord refuses to apply the amounts for Base

Operating Costs and Base Taxes speciﬁed in Article 2.6(c)(2) of the Lease and continues to

I
‘



|

claim that the Base Operating Costs and the Base Taxes are as set forth in the Landlord Response

Letter, in violation of the express ianguag(:a of the Lease as Amended.

28.  On or about August 18, 20,:I’22, Landlord served on Nutter a letter purporting to
provilde formal notice of default under Artlicle 8.1 of the Lease of Nutter’s alleged failure to pay
$217!,677.94 relating to the Tax Excess an:d Operating Costs Excess. A copy of Landlord’s

August 18, 2022 letter is attached as Exhibit G. (This letter also stated that additional amounts

|
were% due for other items, but Landlord has since confirmed that such other amounts have been

|
paid).

| 29.  The alleged outstanding bajllance is due to Landlord’s claims that the Base
\

Operating Costs and Base Taxes for the Second Extension Term are as stated in the Landlord

Response Letter.

|
30. On August 25, 2022, Nutter, under written protest and subject to an express
] !

resezll'vation of rights, notified Landlord tﬂat it would pay these disputed amounts. A copy of

Nut‘éfer’s August 25, 2022 Letter is attachq’:d as Exhibit H.
|

| 31.  Nutter has continued pay these disputed amounts under written protest and subject

to ar:‘l express reservation of rights, which;'amounts currently total $1,546,111.41.
|

Count I - Declaratory Judgment

| ‘
! 32.  Nutter realleges and incorporates herein the allegations of paragraphs 1 through
‘ |

31. |

i

l! 33.  Under the Lease, Nutter is obligated to pay to Landlord the Tax Excess and
|

|

Operating Costs Excess, as thosesterms are defined in the Lease, as amended, which are
|

o : |
dete':rmined based on the Base Tax and Base Operating Costs.

] |



34.  An actual and substantial controversy exists between the parties concerning the

i -
amoy'mts owed by Nutter under the Lease for the Tax Excess and Operating Costs Excess during

the éecond Extension Term. Specifically, the parties dispute whether whether Article 2.6(c)(2) of

| .
the ease requires Landlord to use the am!ounts from the “immediately preceding” Lease and

ﬁsca?l/tax\ year to calculate the Tax Excessf and Operating Costs Excess.

35.  These real and immediate controversies over present rights have caused, and will

1

continue to cause, substantial, actual, or threatened loss to Nutter.

'1 36.  Nutter therefore seeks a de‘claration that in determining the Tax Excess and
Opeﬁating Costs Excess for the Second E)j{tension Term, Landlord is required under Article
2.6(2':)(2) of the Lease to utilize the Opera"ting Costs for the immediately preceding Lease year—
2021—and the Taxes for the immediatel}; preceding fiscal/tax year—the 2020-21 fiscal tax year.

! Count II — B'reach of Lease Agreement

| 37.  Nutter realleges and incorli)orates herein the allegations of paragraphs 1 through

i |
36. |

38. The Lease is a valid and blinding commercial lease contract between Landlord and
Nutter. '

| |
' 39.  Pursuant to the Lease, Nutter is obligated to pay to Landlord the Tax Excess and

|

Ope:rating Costs Excess, as those terms are defined in the Lease.

the

40.  As stated in Article 2.6(c)(2) of the Lease, the Landlord is required to determine

| .
|
Tax Excess and Operating Costs Excess for the Second Extension Term based on the

Ope;:lrating Costs for the immediately preceding Lease year—202]—and the Taxes for the

{

| ‘ ‘
imn::lediately preceding ﬁscal/tax'year——t;he 2020-21 fiscal tax year.

| ; |



41. Under the threat of:termina!ting Nutter’s Lease, Landlord has breached, and

conti:nues to breach, the Lease by failing to calculate the Tax Excess and Operating Costs Excess

i
for the Second Extension Term in accordance with Article 2.6(c)(2) and demanding, under the

threat of termination of the Lease, that Nutter pay the additional amounts stated in the Landlord
)

Response Letter.

;
{ 42.  The Lease provides in partithat “Landlord shall pay on demand Tenant’s

| |

expe:nses, including reasonable attorneys’| fees, incurred in successfully enforcing any obligation

|

of L?Tlndlord under this Lease.”

143, As a result of Landlord’s breach of the Lease, Nutter has suffered, and will

‘1‘ ;
continue to suffer, substantial damages.

|
P;raver for Relief
|

WHEREFORE, Nutter prays that this Court:
f

A. Issue a declaratory judgmtlént under G.L. c. 231A, § 1 declaring that:
| ) In determining the !Tax Excess and Operating Costs Excess for the Second
‘ Extension Term, Lfandlord is required under Article 2.6(c)(2) of the Lease
|! - to utilize the Operr‘ilting Costs for the immediately preceding Lease year—
| the 2021 Lease yerlxr——and the Taxes for the immediately preceding
fiscal/tax jlear—tlll!e 2020-21 fiscal tax year.

|

B. Award damages against Landlord in favor of Nutter on Count II in an amount to
!

t

i
‘ ? ;
be (?etermined at trial, and award Nuiter its reasonable attorneys’ fees; and
| |

| |
|
i

| f
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|
1

! |
Provide such other and furtfher relief as the Court deems appropriate in the

NUTTER MCCLENNEN & FISH LLP
By its attorneys,

J6seph F. Shex (BBO#555473)
FisherBroyles, LLP

75 State St., Suite 100, PMB 4418
Boston, MA 02109

617-418-1704
Joseph.Shea@FisherBroyles.com

Dated: October 6, 2023
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